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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A

THI RD APPELLATE DI STRI CT

(Butte)

In re KENNETH H., a Person Com ng
Under the Juvenile Court Law.

THE PEOPLE OF THE STATE OF
CALI FORNI A,

C029608
Plaintiff and Respondent,
(Super. Ct. No. J-25617)
V.

KENNETH H. ,

Def endant and Appel | ant.

Kenneth H. (the m nor) was charged in a delinquency petition
(Welf. & Inst. Code, 8 602) with inflicting cruelty upon an
animal, a felony (Pen. Code, 8§ 597, subd. (a)).

Prior to the date set for the contested jurisdiction
hearing, the mnor and his counsel entered into an agreenent
with Deputy District Attorney Leonard Gol dkind: [If the m nor

passed a pol ygraph exam nation adm ni stered by Departnent of



Justice Pol ygraph Exam ner Dougl as Mansfield, the prosecution
woul d dism ss the case; if the mnor failed the exam nation, he
woul d admt the charge as a m sdeneanor.

After interviewing the mnor, Mansfield concluded that
the mnor “was too small to test on the polygraph instrunment”
Mansfield had with him and that the m nor “had no early in life
transgressions to establish control questions.” Accordingly,
Mansfield did not performa polygraph exam nation of the m nor.

ol dki nd then suggested the m nor hire Sam Lister, a private
pol ygraph exam ner, to do the exam nation with the understanding
that the case would be dism ssed if the m nor passed or he would
admt the charge as a m sdeneanor if he failed the exam nation.

Li ster adm nistered a pol ygraph exam nation and concl uded
that the m nor answered truthfully in denying the allegations
underlying the charge of cruelty to ani nmals.

When he was told the m nor “passed” the polygraph
exam nati on, Col dkind advi sed the m nor’s counsel that the
del i nquency petition would be dism ssed “upon DOJ Exam ner
Mansfield review ng the data.”

According to the mnor’s counsel, Goldkind | ater decided
“the matter could no |onger be disnm ssed because the District
Attorney’s Ofice had received various calls fromthe
conmmuni ty concerned about the dism ssal of this case.”

ol dkind i nformed the court that, when he suggested
Lister performthe polygraph exam nation, Gol dkind “was not
aware that the inability of M. Mansfield to test the m nor

was based not only on his small size, but also on the absence



of “early [in] life transgressions to establish control
guestions’ . . . .7 oldkind declared: “Wen M. Ransey [the
District Attorney] becanme aware of the circunstances attendant
on the polygraph and the offer and the discussions with
respect thereto, he instructed me to proceed with the trial.”

The m nor’s counsel then noved for specific enforcenent
of the agreenment. Gol dki nd opposed the notion.

After conducting a hearing on the mnor’s notion for
specific enforcenment of the agreement, the juvenile court denied
the notion, stating: “There is no question but that there has
been sonme m scomruni cati on and sonme m sunderstanding with the

case. The purported plea bargain, as any other plea bargain, is

subj ect to Court approval. We certainly never got to this
poi nt, but that’s not the basis for the Court’s ruling. | am
going to have to deny the nmotion. [f] | admt [that the minor’s

counsel,] [the mnor] and his parents may have relied on what
was recomended, but what we had was m sconmuni cation that
prevented a neeting of the mnds. So M. Coldkind, | believe,
was operating under a m sapprehension as to what in fact
transpired with respect to the neeting with the m nor and M.
Mansfield. So the Court feels that although we may have
reliance, we never had an agreenent. So let’s go ahead and
proceed with it at this point in tinme.”

The del i nquency petition was anended to charge the offense
as a m sdeneanor and, following a contested jurisdiction
hearing, the court sustained the charge. The m nor was pl aced

on probation with, anmong other things, a drug search condition.



On appeal, the mnor contends (1) the juvenile court
“erred in allowng the People to renege on the agreenent
regardi ng the dism ssal of the case,” and (2) “the ‘search’
condition of probation was inproperly inposed.”

The People concede “the record . . . is devoid of any
justification for the inposition of a search/drug testing
condition” and further acknow edge: *“[A]ppellant did not waive
his right to appeal as to this issue. He did in fact object to
the condition below and the court indicated a willingness to
renove it. The failure to do so appears to have been an
i nadvertent oversight.”

As to his notion for specific enforcenent of his
agreenment with Deputy District Attorney Gol dkind, the m nor
contends it should have been granted because he relied upon
the agreenent to his detrinment by giving up his
Fifth Amendnent right against self-incrimnation and paying
$350 for the polygraph exam nati on.

The Peopl e di sagree, arguing the agreenent is
unenforceabl e because it “was not actually a plea bargain” and
had not been approved by the juvenile court. The People point
out that, since the m nor had not waived his constitutional
rights, “there was no nutual benefit to give inpetus to
conpleting the agreenent and no way for the district attorney
or the court to enforce it against the m nor had the m nor
failed the [polygraph] exam nation. . . . [A]s this agreenent
was not mnutually enforceable, it should not be enforceable

agai nst the district attorney.” Asserting that the “only



enf orcenent mechanism[was] the integrity of the parties,” and
that “* The Due Process Clause is not a code of ethics for

prosecutors|,] t he Peopl e conclude the juvenile court
correctly declined to interfere with the prosecution’s
deci sion to renege on the agreenent.?l

The m nor has the better argunment.

The question “whether a prosecutor can withdraw from a
pl ea bargain before the bargain is submtted for court
approval” recently was addressed in People v. Rhoden (1999) 75
Cal . App. 4th 1346, 1351-1352 (Rhoden).) Noting that the
guestion “appears to be an issue of first inpression in
California courts,” Rhoden reviewed cases from ot her
jurisdictions, as well as secondary authority (id. at pp.
1352-1355), and concluded “a prosecutor may withdraw from a

pl ea bargain before a defendant pleads guilty or otherw se

detrinentally relies on that bargain.” (ld. at p. 1354,

1 The People wisely do not attenpt to defend the juvenile
court’s rationale for denying the mnor’s notion for specific
performance, i.e., (1) Deputy District Attorney ol dkind

“was operating under a m sapprehension as to what in fact
transpired with respect to the neeting with the m nor and

[ pol ygraph exam ner] Mansfield,” (2) consequently, there

“was m scommuni cation that prevented a neeting of the m nds,”
and (3) “although we may have [had] reliance [by the m nor],
we never had an agreenent.”

Not hing in the record supports a conclusion that the
agreenent was entered into based upon a m sunderstanding. The
agreenment was sinple -- if the mnor submtted to, and passed,
a pol ygraph exam nation adm ni stered by Lister, the People
woul d nove to dism ss the petition. The mnor conplied with
his part of the agreenent, but the prosecution reneged on its
prom se.



enphasi s added.) “‘Absent detrinmental reliance on the
bargai n, the defendant has an adequate renedy by being
restored to the position he occupied before he entered into
the agreenent.’”” (1d. at p. 1356, quoting State v. Beckes
(1980) 100 Ws.2d 1, 7 [300 N.W2d 871, 874].)

We are persuaded that Rhoden correctly states the rule
whi ch should be applied in California. However, we also are
m ndful that a plea agreenent will not resolve a case unless,
and until, it is approved by the court. “It is well settled
that a plea bargain is a tripartite agreenent which requires
t he consent of the defendant, the People and the court.”
(People v. Yu (1983) 143 Cal.App.3d 358, 371; Pen. Code,

88 1192.3, 1192.4, 1192.5.) Therefore, although a prosecutor
may be bound by a plea agreenent once the accused relies
detrinmentally upon the agreenment, the court is not bound

to approve it. (lbid.; Wlf. & Inst. Code, § 782.)

The fact that the court is not bound by a plea agreenent
entered into by the prosecutor and the accused, and the fact
that a plea agreenent made by the parties before it is submtted
for court approval is akin to an executory contract which does
not bind the accused, does not underm ne the principle that the
prosecut or should be bound by the agreenent if the accused has
relied detrinentally upon it. The integrity of the office of

the prosecutor is inplicated because a pl edge of public
faith’” occurs when the prosecution enters into an agreenent
with an accused. (Butler v. State (1969) 228 So.2d 421, 424.)

A court’s subsequent approval or disapproval of the plea



agreenent does not detract fromthe prosecutorial obligation to

uphol d “our historical ideals of fair play and the very majesty
of our government . . . .” (ld. at p. 425.) The “failure of
the [prosecutor] to fulfill [his] promse . . . affects the

fairness, integrity, and public reputation of judicial
proceedings.” (U S. v. CGoldfaden (5th Cir. 1992) 959 F.2d 1324,
1328.)

Mor eover, the People are in a poor position to conplain
about their inability to enforce the agreenent against the
m nor; after all, the ternms of the agreenent were established
by the prosecution.

Here, the minor relied upon the agreenent by waiving his
Fifth Amendnment right to remain silent and by paying $350 to
t ake the polygraph exam nation. The People believe this is
insufficient to warrant enforcenment of the agreenent. They
argue: “Although by submitting to a pol ygraph exam nati on
[the minor] may have given up his Fifth Amendment right to
remain silent, his statenments were not used for any purpose
in adjudication or disposition. The only other detrinment
[the minor] suffered was financial — the $350 fee paid for the
test. . . . [AJttenpting to recoup this kind of loss is better
addressed in a civil action under principles of contract |aw.
It does not involve a denial of due process or abridgnent of
i berty and cannot warrant dism ssal of a juvenile petition
charging crim nal behavior.” W are unpersuaded.

““A defendant relies upon a [prosecutor’s] plea offer

by taking sone substantial step or accepting serious risk



of an adverse result follow ng acceptance of the plea offer.

[Citation.] Detrinmental reliance may be denonstrated where

t he defendant perforned sone part of the bargain. [Citation.]
.7 (Rhoden, supra, 75 Cal.App.4th at p. 1355, quoting

Reed v. Becka (1999) 333 S.C. 676 [511 S.E.2d 396, 403].)

By paying for, and submtting to, the polygraph
exam nation, the m nor took a substantial step toward
fulfilling his obligation under the agreenent, and accepted a
serious risk that he m ght suffer an adverse result, i.e., fai
t he exam nation, which he would not have been required to take
but for the agreenent.

Accordingly, we conclude that the prosecution should be
bound by its agreenent.

However, when a “section 602 petition is pending before
the juvenile court, the juvenile court has the sole power to
det erm ne whether or not to dism ss the petition, and neither
the district attorney, the mnor’s counsel nor the probation
officer can interfere with this exercise of judicial power.”
(Raynond B. v. Superior Court (1980) 102 Cal.App.3d 372, 378-
379.)

Therefore, the nost that the People can be required to do
is to nove for dismssal. While the juvenile court is not
conpelled to grant the nmotion, it may not refuse to do so for
the reason previously stated by the court. (See fn. 1, ante.)

DI SPCSI TI ON
The juvenile court’s order denying the mnor’s notion

to conmpel specific performance by the prosecution of its plea



agreenment with the mnor is reversed, and the jurisdictional
finding and dispositional order are vacated. The matter is
remanded to the juvenile court with directions to reconsider
the mnor’s notion as a request by the district attorney to
dism ss the case. |If the court grants the nmotion, it shal
dism ss the petition. (Welf. & Inst. Code, 8§ 782.) |If, after
maki ng a record adequate for review, the court denies the
nmotion, it shall reinstate the jurisdictional finding and

di spositional order, except that the court shall strike the

drug search condition.

SCOTLAND , P.J.

We concur:

RAYE , J.

HULL , J.




Filed 4/25/00
CERTI FI ED FOR PUBLI CATI ON

IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A

THI RD APPELLATE DI STRI CT

(Butte)

In re KENNETH H., a Person Com ng
Under the Juvenile Court Law.

THE PEOPLE OF THE STATE OF

CALI FORNI A, C029608
Plaintiff and Respondent, (Super. Ct. No. J-25617)
V. ORDER MODI FYI NG OPI NI ON
AND CERTI FI CATI ON FOR
KENNETH H. , PUBLI CATI ON

[ NO CHANGE | N JUDGVENT]
Def endant and Appel | ant.

APPEAL from a judgnment of the Superior Court of Butte
County, Steven R. MNelis, Judge. Reversed.

James F. Wl son for Defendant and Appell ant.

Dani el E. Lungren and Bill Lockyer, Attorneys Ceneral,
George W I Iliamson, Chief Assistant Attorney General, Robert R
Ander son, Senior Assistant Attorney General, M chael J.

Wei nberger and Ruth M Saavedra Deputy Attorneys General, for
Plaintiff and Respondent.

THE COURT:
It is ordered that the opinion filed herein on March 27,

2000, be nodified in the follow ng respects:



1. On page 1, begin the opinion with the followi ng two
par agr aphs and headi ng:

Thi s appeal presents the question whether a prosecutor
can withdraw from a plea agreenent before it is submtted to,
and approved by, the trial court. At issue is an agreenent
that the prosecutor would nove to dismss this juvenile
del i nquency proceeding if the m nor agreed to take a pol ygraph
exam nati on and passed it, and the m nor further agreed to
admt the charge as a m sdeneanor if he failed the pol ygraph
test. After the mnor paid for and passed the test, the
prosecut or refused to nove for dism ssal

Under the circunstances of this case, we conclude that the
prosecution could not renege on its plea agreenent. As we shall
expl ain, the need for pubic confidence in the integrity of the
prosecutor’s office requires the prosecution to abide by its
prom se if the accused has relied detrinentally upon the
agreenent. Neverthel ess, because a plea agreenent requires
judicial approval, the trial court is not bound by it.

BACKGROUND

2. On page 2, line 1, add the words “nove to” at the
begi nning of the line so that the sentence reads:

If the m nor passed a pol ygraph exam nati on adm ni stered
by Departnment of Justice Polygraph Exam ner Dougl as Mansfield,
the prosecution would nove to dism ss the case; if the m nor
fail ed the exam nation, he would admt the charge as a

m sdeneanor .



3. On page 2, line 10, replace the words “case woul d be
di sm ssed” with “prosecuti on would nove to disniss the case”
so that the sentence reads:

ol dki nd then suggested the m nor hire Sam Lister, a
private polygraph exam ner, to do the exam nation with the
under st andi ng that the prosecution would nove to dism ss the
case if the m nor passed or he would admt the charge as a
m sdeneanor if he failed the exam nation.

4. On page 3, after the third full paragraph ending on
line 25, add the follow ng centered headi ng:

DI SCUSSI ON

5. On page 4, line 10, replace the word “his” (after “As
to”) with “the” so that the sentence reads:

As to the notion for specific enforcenent of his
agreenment with Deputy District Attorney Gol dkind, the m nor
contends it should have been granted because he relied upon
the agreenent to his detrinent by giving up his Fifth
Anmendnent right against self-incrimnation and paying $350 for
t he pol ygraph exam nati on.

6. On page 5, line 12, add italics instead of bold to
the foll ow ng words:

or otherw se detrinentally relies on that bargain.”

7. On page 5, line 13, replace the word “enphasis” with
“italics” so that the citation reads:

(Id. at p. 1354, italics added.)

8. On page 6, line 16, replace the word “does” with “do”

so that the sentence reads:



The fact that the court is not bound by a plea agreenent
entered into by the prosecutor and the accused, and the fact
that a plea agreenent made by the parties before it is
subm tted for court approval is akin to an executory contract
whi ch does not bind the accused, do not underm ne the
principle that the prosecutor should be bound by the agreenent

if the accused has relied detrinmentally upon it.

There is no change in the judgnent.

The original opinion was not certified for publication in
the official reports. For good cause it now appears that the
opi nion should be published in the Oficial Reports and it is

so ordered.

SCOTLAND , P.J.
RAYE , J.
HULL , J.




